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an offer. Darlington v. Foote, i6 Fed., 646; Trevor v. Colgate, 36 N. Y., 
307. Likewise, it is immaterial that through mistake or accident of the 
carrier the acceptance is delayed or not delivered. Hunt v. Higman, 70 
Iowa, 406 ; Washburn v. Fletcher, 42 Wis., 152. But any negligence on the 
part of the sender causing a delay will vitiate the contract. Maclay v. 
Harvey, 90 111., 525 ; Blake v. Hamburg Bremen Ins. Co., 67 Tex., 160. 
And it is well settled that the acceptance of an offer must he sent in man- 
ner indicated by the one making the offer. Vassar v. Camp, 14 Barb. 
(N. Y.), 341. Furthermore, the rule that a letter of acceptance takes 
effect when mailed does not apply where the offer requires actual receipt 
of the letter or telegram of acceptance. Lewis v. Browning, 130 Mass., 173. 

Contracts — Rescission. — Beltinck v. Tacoma Theater Co., iii Pac, 
1045 (Wash.). — Held, that where a contract for the display of an adver- 
tising curtain in defendant's theater required payment to them by plaintiff 
of a certain sum monthly in advance, defendants by accepting deferred 
payments were not precluded from rescinding the contract on default in a 
subsequent payment, having protested against plaintiff's course of dealing, 
and having repeatedly threatened to remove the curtain for nonpayment 
of installments. 

Where one party to a contract declares that he will not perform his 
part, or so acts as to make it impossible for him to do so, he thereby 
releases the other from the contract and the obligations. Anson, Con- 
tracts, p. 36s ; Wolf V. Marshy 54 Cal., 228. But this right to rescind de- 
pends upon whether the promise of the party injured was given condi- 
tionally on the performance by the other of that in which he has made 
default. Anson, Contracts, p. 366. In general a contract cannot be 
rescinded by one party even though the other is in default, unless both 
parties can be placed in the same situation as when the contract was made. 
Norton v. Young, 3 Me., 30; Brown v. Witter, 10 Ohio, 142. Moreover, 
if a party intends to rescind a contract because of the failure of the party 
to perform he should give a clear notice of his intention, unless the 
contract itself dispenses with such notice or unless notice becomes un- 
necessary by reason of the conduct of the parties. Hennessy v. Bacon, 
137 U. S., 78. And he must rescind promptly and decidedly on the first 
information of the breach. Lawrence v. Dale, 3 Johns Ch. (N. Y.), 23. 
It must be done at the time specified if there be such a time ; or within a 
reasonable time. Kingsley v. Wallis, 14 Me., 57; Holbrook v. Burt^ 22 
Pick. (Mass.), 546. Otherwise the delay to rescind the contract gives up 
the right. Mills v. City of Osawatomie, 59 Kan., 463. Where promises 
are divisible, that is, where the contract contains a number of promises to 
do a number of similar acts, a breach of one of them does not dis- 
charge the other party from completing the contract. Norris v. Harris, 
15 Colo., 226; Cohen v. Piatt, 69 N. Y., 348; contra: Clark v. Baker, 
S Mete. (Mass.), 452; Catlin v. Tobias, 26 N. Y., 217. But where the term 
may be regarded as essential then its breach gives the right to rescind. 
Leonard v. Dyer 26 Conn., 172; Nolan v. Whitney, 88 N. Y., 648. 

Damages — Personal Injuries— Mental Sufferings. — Merrill v. Los 
Angeles G. & E. Co., in Pac, 534 {CkU^.—Held, that mental worry, 



